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wer, 2015; J. Spier, ‘Uncertainties and the state of the art: a legal nightmare’, Journal
of Risk Research, (14) 2011, afl. 4, p. 501-510; C.J.J.M. Stolker, Groene Serie On-
rechtmatige daad, art. 185-193; C.J.J.M, Stolker, Vijf argumenten tegen het ontwik-
kelingsrisicoverweer, NJB 1989, p, 647-651; C.J.J.M. Stolker, 'Aansprakelijkheid
voor bloedprodukten en bloedtransfusies’, NJB 1995; C.J.J.M. Stolker & R.J.J. Wes-
terdijk, "Is productenaansprakelijkheid nog een risicoaansprakelijkheid? Nieuwe
ontwikkelingen in het Amerikaanse recht”, A&V 1988, p. 59-65; PM. Storm, 'Pro-
duct Recall, het terugroepen van gevaarlijke producten (oratie Nijenrode)’, {Deven-
ter: Kluwer, 1985); T.F.E. Tjong Tjin Tai, “Productenaansprakelijkheid voor asbest”,
Bb 2006, p. 200-202; 1.C. Timmermans, “Contractuele aansprakelijkheid voor medi-
sche hulpzaken”, VR 2014, 13; A.J. Van, ‘De aansprakelijkheid voor gebrekkige
medische hulpmiddelen - Implanon revisited', TVP 2011, p. 44-49; N.E. Vellinga,
De civielrechtelijke aansprakelijkbeid voor schade veroorzaakt door een autonome
auto, Verkeersrecht 2014/151; N.E. Vellinga & W.H. Vellinga, 'Enkele verkeersrech-
telijke aspecten van toelating van (deels) zelfrijdende auto's tot het wegverkeer',
Verkeersrecht 2015/35; A.J. Verheij, Onrechimatige daad. Monogralie Privaatrecht,
Fe druk (Deventer: Kluwer, 2015); K. de Vey Mestdagh & J. Lubbers, ‘Nee hoor, u
will helemaal niet naar Den Haag ...", Over de lechniek, het recht en de toekomst
van de zellrijdende auto, Ars Aequi 2015, p. 267-280; D.W.F. Verkade, M Ph, van
Sint Truiden, J.C.F. Maassen, Produkt in gebreke, {Alphen aan de Rijn: Samson H.D.
Tjeenk Willink, 1990); L.T. Visscher, QALY-tijd in de vaststelling van smartengeld
bij letsel?, TVP 2013/4; E.M. Vogelezang-Stoute, J.R. Popma, M.V.C Aalders & J.M.
Gaarthuis, Regulering van onzekere risico's van nanomaterialen: Mogelijkheden en
Knelpunten in de Regelgeving op het Gebied van Milieu, Consumentenbescher-
ming en Arbeidsomstandigheden, Amsterdam: Stem 2010; B, Vroom-Cramer, ‘Pro-
ductinformatie over levensmiddelen - Etiketieringsvraagstukken naar Europees en
Nederlands recht’ (diss. UvA), 1998; A.J.O. van Wassenaer van Catwijck, Producten-
aansprakelijkheid in Europees verband, (Zwolle, 1991); A. van Weering & A. Collig-
non, "Juridische consequenties van gebrekkige heupimplantaten”, NJB 2012, 1236;
K.A.PC. van Wees, [ntelligente voertuigen, aansprakelijkheid en veiligheidsregule-
ring (diss. Dellt), Trail Research School, 2004; K.A P.C. van Wees, Over intelligente
voertuigen, slimme wegen en aansprakelijkheid, Verkeersrecht 2010, p. 33-44;
K.A PC. van Wees, 'Aansprakelijkheidsaspecten van (deels) zelfrijdende autos’,
AVAS 2015/28, 5: R.C. Wernette, ‘Nanoparticles; New Frontier for Mass-Tort, Class-
action Claims’, Westlaw Journal Asbestos (33) 2011, afl. 6; R.J.J. Westerdijk,
Produktenaansprakelijkheid voor software (Deventer: Kluwer, 1995); W.C.T. Wete-
tings, Vergoeding van letselschade en transactiekosten (Deventer: Tjeenk Willink,
1999); S, Whitakker, The EEC Products Liability Directive, in: EG. Jacobs, Yearbook
of European Law, London, Oxford University Press, 1985, p. 233-286; S. Whittaker
{ed.), The development of product liability, Cambridge: Cambridge University Press,
2010 (288 p); D.P. Young, The state of the art defence - the tangled web?, in: E.H.
Hondius, M. van Delft-Baas, ‘Jaarboek Consumentenrecht 1992° Deventer: Kluwer
1992, p. 69-83

A, Introduction

The aim of this contribution is to provide the reader with a broad overview
of product liability law in the Netherlands. In the Netherlands products lia-
hility - understood basically as the liability of manufacturers/suppliers of

PrH Lig 1117 -1V/17 Giesen/de Jong/Musiat 5



5000 Product Liability in the Netherlands

praducts in respect of death, personal injuries and damage to property - is
usually approached from the perspective of lort law (art. 6:162 and/or
6:1B5 ff. of the Dulch Civil Code, Burgerlijik Wetboek, hereafter referred lo
as BW). Of course, general contract law could in principle be invoked? (espe-
cially art. 7:17 BW, dealing with non-conformity of sold goods), even in con-
cert with torl law, but in practise this is hardly ever the case.” The reason for
this is thal in product liability cases usually, there is personal injury of some
sort and whenever such is the case, a contractual fault also constitutes a tort
under general tort law.* This leads to the same amount of damages being
awarded under both regimes. Since the contractual chain usually needs to
be 'stretched out’ to be able to put in a products liability claim under contract
law, it is both easier and safer to make use of lort law instead of contract
law.

Furthermore, art. 7:24 BW stipulates that if a good is sold by a professional
to a consumer and the defect falls under the scope of art. 6:185ff. BW, it is
not the seller but (solely) the producer that is liable, unless the seller knew
or should have known the defect, guaranteed the absence of the defect, or
the claim consists of material damage which cannot be claimed under the
products liability regulations because the damage is less than the minimum
amount of 500 EUR.? Given the fact that it is bolh easier to bring a claim
under torl law and in some cases even impossible to bring a claim under on
the basis of non-confermity, there is a clear preference these days for lorl
claims with regards to product liability. We will therefore primarily focus on
tort law in this contribution.

Arl. 6:162 BW constitutes the basis for a claim for products liability under
general Dutch tort law. This basic lorl rule is one of negligence in the sense
of subjective faull.

Under the EC Directive on products liability® (hereafter: the Directive), a
separale product liability regime has been implemented in art. 6:185-193

? See for Instance HR 26 March 1920, NJ 1920, 576 (Surinamese mailman); HR 19 February
1993, NJ 1994, 290 wilh nole CJHB (Municipality of Groningen/Heirs of Zuldema).

CI. G.H.A, Schut, Onrechtmatige daad. 5e druk {Deventer. Tjeenk Willink. 1997). p. 124;
A.J. Verheij, Onrechimatige daad. Monografie Privaatrecht, 7e druk (Deventer: Kluwer,
2015), p- 4; A.S. Hartkamp, C H. Sieburgh, Mr. C. Asser's handleiding tot de beoefening
van het Nederlands burgerlijk recht. Verbintenissenrecht. Deel IIl. De verbintenis uit de
wet, 14e druk, (Tjeenk Willink: Deventer, 2015), nr. 257259

See HR 3 December 1999, NJ 2000, 235 with note PAS (Pratt & Whitney/Franssen):
G H.A. Schut, Onrechtmatige daad, 5e druk {Deventer: Tjeenk Willink, 1997), p. 124; [
Giesen, Bewijs en aansprakelijkheid (Den Haag: BJu, 2001), p. 203-204. See also G.H A.
Schut, Productenaansprakelijkheld (Zwolle; Tjeenk Willink, 1974), nr. 127, at p. 228, and
p- 215 on the interplay between contract and tort

CI. art. 7:24 para, 2 BW. Nole thal if the contracl Is a sales contract, but does not constitule
a consumer sale, the exclusion of the seller's liability does not apply. In olher words: the
buyer who is not a consumer, is beller prolecled than the buyer who is a consumer. The
provision of art. 7:24 para. 2 BW was crilicised in literature. Cf. T. Hartlief & R-J Tjitles
“Kroniek van het vermogensrecht” NJB 2001, p. 1464; L. Dommering-van Rongen, Pro-
ductaansprakelijkheid, Een rechisvergelijkend overzicht (Deventer: Kluwer, 2000}, p.
93-94. See also A.L.M. Keirse, "Richtlijn 1985/374/EG inzake de aansprakelijkheid voor
producten met gebreken”, in: A.S. Hartkamp (e a.), De invloed van het Europese recht
op het Nederlandse privaatrecht, Deventer: Kluwer 2014, p, 63-64

Directive B5/374/EEG, OJ EC L 210/29. Hereafler, we will not refer lo the articles of the
Direclive as such but lo the Dulch articles implementing lhe Directlive in the Netherlands,
i.e., artt. 6:185-193 BW.

'

=
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BW. The Direclive leaves any remedies at the time of implementation of the
Directive intact, including general tort actions on the basis of art. 6:162 BW,
It is important to make a clear distinction between the so called Directive
product liability regime (Chapter B} and product liability under general tort
law (Chapter C). Although, as we will see below, both regimes have con-
verged lo a large extent, important difierences still remain between the two,

But before we deal with that we would first like to focus on the requirement
of subjective fault in product liability cases (section ), the reality of product
liability litigation in the Netherlands (section II} and the current public inter-
est in product liability (section III).

L Strict liability or negligence (in the sense of subjective faull)?

The distinclion between the general tort law regime and the Directive re-
gime is particularly relevant since the Directive regime offers (or at least, is
thought to offer) strict liability” as opposed to the general tort regime which
requires negligence in the sense of subjective fault.? Art. 6:162 BW consti-
tutes the basis for preduct liability claim under general Dutch tort law while
Arl. 6:185 and further BW contain the Dulch implementation of the EC direc-
tive on products liability (hereafter the Directive or the Directive regime).?
This distinction could be becoming less relevant because, as we will see
below (chapter D section I), the Dutch Supreme Court, the Hoge Raad (here-
after also referred to as Supreme Court or HR), has gone a long way to
merging both liability regimes inlo one concept.

The strict liability background of the Directive has been questioned, howev-
er, in the Netherlands as elsewhere, on the basis of case law of the European
Court of Justice (hereafler referred to as ECJ), which seems to have intro-
duced an element of fault into the Directive.'® In general, products liabitity
is considered to have combined elements of both fault-based liability and
strict liability.!! Even though art. 6:162 BW generally constitutes a subjective

7 See ECJ 10 May 2001, C-203/99 (Veedfald), EuZW 2001, 378 with note Geiger, para
15, and Commissie van de Europese Gemeenschappen, Verslag van de Commissie over
de toepassing van Richtlijn 85/374 inzake de aansprakelijkheid voor producien met
gebreken, COM (2000) 893 def. (Brussel: 2001), p. 5.

% Both rules can usually be invoked at the same time, but the Directive liability {which
does not affect the right to sue under the existing national laws, see art. 6:193 BW)
seems to have a more restricted scope of application, see L. Dommering-van Rongen,
Productaansprakelijkheid, Een rechisvergelijkend overzicht {Deventer: Kluwer, 2000),
p. 3-4 and p. 31; also see Chapter C section III.

9 Directive 85/374/EEG, OJ EC L 210/29. Hereafter, we will not refer 1o the articles of the
Directive as such but to the Duich arlicles implementing the Directive in the Nether-
lands, i.e., arit. 6:185-193 BW.

19 ECJ 23 May 1997, C-300/85 (Commission/UK), Jur. 1997, p. 1-2649, NJ 1998, 522, and
L. Giesen, Bewijs en aansprakelijkheid (Den Haag: BJu, 2001}, p, 194 and p. 200-201,
where the issue whether or not the Directive liability is {stil} a strict liability is discussed.

! See L. Dommering-van Rongen, Productaansprakelijkhetd, Een rechtsvergeltjkend
overzichl (Deventer: Kluwer, 2000}, p. 31 and 36; L. Dommering-van Rongen *Product
liability in the Netherlands: a European perspective” in E. Hondius {Ed.), Modern
Trends in Tort Law, Dutch and Japanese Law Compared {The Hague/London/Bosion:
Kluwer Law Internalional, 1999) p. 135-136, and in general on this issue for example
e.g. C.C, van Dam, Aansprakelijkheidsrecht, Een grensoverschrijdend handbook, {Den
Haag: BJu, 2000}, nos. 1002-1004.
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fault-based liability the same combinalion of fault and strict liability ele-
ments seems to apply to products liability under the general tort law re-
gime.'* However, one’s posilion in this respecl also depends on the specilic
definition of strict liability that one embraces.

Of course this line in the case law immediately denoles not only the impor-
tance of EU regulations on national law but also the significance of case law
in general in the development of Dutch private (and torl) law. The Supreme
Court is widely recognized as actually shaping or forming, and not merely
finding the law when it decides cases. Il is now viewed as one of the law-
makers in the Netherlands and its legitimacy in doing so is not seriously
questioned anymore.’?

I1. The reality of product liability litigation in the Netherlunds

We would now like to focus on some observations regarding the realily of
product liability litigation and compensation in the Netherlands. As regards
the types of products involved in litigation it is hard to come to any definile
conclusions since there have been relatively few court cases in the Nether-
lands. All these cases are merely 'incidents’, in the sense that they did nol
spawn a wide range of similar cases wilh regards te liability for that specific
type of product.

As regards the frequency of settlements and litigation, we observe that the
total number of claims - or at least: the number of judicial decisions - on
products liability is relatively small.’ This is most likely due to the fact that,
as soon as a manufacturer discovers the slightest possible defect in one of
his products, a product recall is instituled. [n this light, it is hardly surprising

' An early case in negligence leading to a ralher strict form of subjective fault is Hol
Amslerdam 27 June 1957, NJ 1958, 104 (Ford/Den Ouden). See also Hof Den Bosch 18
January 1995, TvC 1995, 207 (W./Hero), and Hol Amslerdam 27 August 1998, VR 1999,
67 iSteifensand/Vos), at 4.8, as well as G.H.A. Schut, Onrechtmatige daad, 5e druk
{Deventer: Tjeenk Willink, 1897), p. 126.

13 See for instance I, Giesen, H N. Schelhaas *Samenwerking bij rechtsvorming” AA 2006,

p. 159-172, with further references.

Commissie van de Europese Gemeenschappen, Eerste verslag over de loepassing van

de Richllijn van de raad belreflende de onderlinge aanpassing van de welltelijke en

bestuursrechlelijke bepalingen der Lidstaten inzake de aansprakelijkheid voor produc-
ten met gebreken, (85/374 EEG), COM (85} 617 del. (Brussel: 1995), p. 2; L. Dotmmering-
van Rongen *Product liability in the Netherlands: a European perspective” in E. Hondi-
us (Ed.), Modern Trends in Tort Law, Dutch and Japanese Law Compared {The Hague/

London/Boston: Kluwer Law [nlernational, 1999) p. 135~145, p. 135: E.H. Hondius “Pro-

duktenaansprakelijkheid: de voordelen van een dualistische rechisorde” AA 1996, 5, p.

325; G.I. Amokouros *Producl salety and product liability in Europe: A time for revisi-

on”, TvC 2001, p. 14; J. Spier & A.T. Bolt {m.m.v. O.A. Haazen), De uildijende reikwijdie

van de aansprakelijkheid uit onrechimatige daad. Handelingen NJV, 1996-1 (Zwolle:

Tjeenk Willink, 1996), p. 235 and 237. K.J. Groffen "The Netherlands” in D. Campbell

{ed ). Imernational Product Liability (London: Lloyd's of London Press, 1993), p. 393,

expected more suits to be liled, but that has not come true.
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that the number of actions undertaken in the field of recalls has risen.!s
Without doubt, the most visible consequence of the emergence of products
liability in the Netherlands is the rise in advertisements in newspapers call-
ing on consumers to return products because there might be something
wrong with them. The fact that the producer is under a legal duty to act (i.e.,
lo warn or to take the product of the market) is generally acknowledged and
accepted.'® Furthermore, settlements play a major role in the area of prod-
ucts liability as weil as in tort law in general. Up to 90% of claims seem to
be settled oul of court.'”

Given the rather vast number of product recalls and given the fact that a
recall is usually the resuit of the product causing damage to a fair amount
of its users, the total amount of litigation for damages is quite low. This would
justify the conclusion that most cases are probably sorted out through a set-
tlement before they ever get to courl. It remains to be seen whether this is
entirely true, however, because another important aspect could be that peo-

18], Spier & AT Bolt (m.m.v. O.A. Haazen), De vildijende reikwijdte van de
aansprakelijkheid uit onrechtmatige daad. Handelingen NJV, 1996.1 (Zwolle: Tjeenk
Willink, 1986}, p. 33; U. Rosenthal " Veiligheldsniveaus: over menselijke fouten, het sys-
teem en nieuwe zondebokken” in E.R. Muller & C.J.J.M. Stolker [red.), Ramp en recht
{Den Haag: BJu, 2001}, p. 71; L. Dommering-van Rongen, Productaansprakelijkheid,
Een rechtsvergelijkend overzicht (Devenler: Kluwer, 2000}, p. 98. See also C.E. Drion,
Product recall, NJB 20186, p. 2665, and the advice lo the HR by Verkade before HR 12
August 2005, JA 2005/92 note Van Doomn {Meko/A.), at nr. 5.35, stating that recalls
were already being issued around 1960.

1% See generally P. Kuipers * Aansprakelijkheid voor “terughaalschade’ en waarschuwings-
plichten van de producent bij {mogelijke) product recall” AV&S 2001, p. 99-111; Chr.
F. Kroes “Product recall” AV&S 2004, p. 166-175; L. Dommering-van Rongen “Product
liability in the Netherlands: a European perspective” in E. Hondius (Ed.), Modern
Trends in Tort Law, Dulch and Japanese Law Compared (The Hague/London/Boston:
Kluwer Law International, 1999) p. 135-143, p. 145, as well as L. Dommering-van Ron.
gen, Productaansprakelijkheid, Een rechisvergelijkend overzicht {Devenler: Kluwer,
2000), p. 9711, on the legal basis of such recall duties, and, for instance, Rb. Alkmaar
30 December 1999, NJ 2000, 728 (Vlaar/Polderman), stating that the recall of delective
cars (lhe defect showing up in certain serial numbers) should nol be confined to infor-
ming the (present day) dealers of thal car branch, but should also be aimed at informing
all buyers of a car with those serial numbers. See also HR 2 May 1997, NJ 1998, 281
with note MMM {Forbo/Centraal Beheer) stating that not issuing a wamning could make
the producer liable. More reluctant towards accepling recall duties is J. Spier & AT,
Bolt (m.m.v. O.A. Haazen), De uildijende reikwijdie van de aansprakelijkheid uit on-
rechtmatige daad. Handelingen NJV, 1996-1 {Zwolle: Tjeenk Willink, 1996), p. 244-245.

7 Ci. J. Spier & A.T. Bolt (m.m.v. O.A. Haazen), De uitdijende reikwijdte van de aanspra-
kelijkheid uit onrechtmatige daad. Handelingen NJV, 1996-1 (Zwalle: Tjeenk Willink,
1896), p. 237, Dutch and German insurers mention the 90% of product liability claims
that are deall with out of court, see Commissle van de Europese Gemeenschappen,
Verslag van de Commissie over de toepassing van Richtlijn 85/374 inzake de aansprake-
lijkheid voor producten met gebreken, COM (2000} 893 del. (Brussel: 2001), p. 10. The
same: Commissie van de Europese Gemeenschappen, Verslag van de Commissie over
de toepassing van Richtlijn 85/374 inzake de aansprakelijkheid voor producien met
gebreken, COM (2000) 893 def. (Brussel: 2001}, p. 13, states however, that syslemalic
stalistical data on products liabilily are absent. The Duich government also estimates
that 90% of all claims are settled, see Kamerslukken 1} 1999/00, 22.112, no. 134, p. 4.
W.C.T. Weterings, Vergoeding van letselschade en transactickosten {Deventer: Tjeenk
Willink, 1999}, p. 109-110, states that around 95% of the claims are setiled. He does not
specifically deal with products liability, however.
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ple in the Netherlands are relatively unwilling to claim damages, especially
if one compares this to, for example, the United States.'®

Another factor in the lack of product liability litigation in the Netherlands
might be the fact that the market for many products are usually rather inter-
national and that most producers tend to take the precautions needed for
the most demanding market (which would most probably be the US market).
‘These producers therefore take more precautions than needed according io
Dutch law or European regulations, thus preventing (more} accidents and
claims. It might also be that there is, in Europe in general, a tendency lo
demand more of manufacturers in the area of product safely than is required
in other areas of the law, and manufaciurers may have lived up to these high
slandards.'® Given the focus on product safety in Europe this would seem a
likely explanation,

Other explanations might be that social security and insurance benefits pro-
vide enough compensation 1o keep victims from suing manufacturers,? or
that the rules on products liabilily are clear, which would facililale negotia-
tions and seltlemenits, thus preventing those claims from going to court.?’ Of
course, there is also the practical point that a company might be inclined lo
give in more easily for fear of losing goodwill if the company’s atlitude is all
too harsh with regard to the handling of claims (i.e., not (fully) compensaling
damages).?? Al least with regard to the number of product recalls, the fear
of losing goodwill seems to be rather decisive.*?

1 However, the lendency to claim for losses suffered and 1o search lor possible delendants

does seem to grow stronger in lhe MNetherlands, as elsewhere, cf. Kamerstukken 11 1998/

99, 26.630, nr. 1.

See Commissie van de Europese Gemeenschappen, Verslag van de Commissie over

de toepassing van Richtlijn 85/374 inzake de aansprakelijkheid voor producten met

gebreken, COM (2000) 893 del. {Brussel: 2001), p. 11, and C.J. M. van Doorn, W.H. van

Boom “Productaansprakelijkheid en productveiligheid® TvC 2004, p. 100-106 on as-

pects of product safety. In the Netherlands, the Eurepean Direclive of December 3rd,

2001 {Pb, EG L 11) on product safety was implemented in the "Warenwet', see Sth

{Staaisblad) 2005, 491 and 590,

Kamerstukken 1] 1999/00, 22.112, no. 134, p. 4. A hinl in that direction might also be

that, as 15 claimed, insurance premiums for producers went up 15% after the introducti-

on of the Directive, see K.J. Groffen “The Netherlands® in D. Campbell (ed ), Internatio-

nal Product Liability {(London: Lloyd's of Londaon Press, 1993), p. 392,

#¥ CI. G.I. Arnokouros “Product safety and product liabitity in Europe: A time for revision”,
TvC 200t, p. 10-15, p. 14

* Ci. Commissie van de Europese Gemeenschappen, Verslag van de Commissie over de
toepassing van Richilijn 85/374 inzake de aansprakelijkheid voor produclen met gebre-
ken, COM (2000) 893 def. (Brussel: 2001}, p. 10.

= See J. Spler & A.T. Bolt {m.m v, O A, Haazen), De uitdijende reikwijdle van de aanspra-

kalijkheid uit onrechtmalige daad. Handelingen NJV. 1996-1 [Zwolle: Tjeenk Willink,
1996), p, 244.
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There is no evidence that the number of lawsuits has risen after the introduc-
tion of the European Directive.?? Even the growing atlention for claims
against tobacco producers®® has nol generaled a lot of litigation, but this was
mostly due to the lack of success for these claims (see: chapter B section
1V.8). The fact that a claim for defeclive agricultural products has been possi-
ble from 2005 onwards (liability in relation to GMO's), has not had any effect
either. Il is also remarkable that, whereas the presence of an important num-
ber of Q-fever patients in 2013 drew a lot of public and media altention,
claizlzls for compensation against goat farmers were nol very successful so
far.

IIl. Public interest in product liability

Since the 1960s, issues of products liability have started to gain more atten-
tion, mainly as a result of some major product liability affairs. Schut has
described the reasons for this rather sudden development as follows, First,
between 1960 and 1962 the prescription to and use of the drug called (in
the Netherlands} Softenon (elsewhere known as Thalidomide) by pregnant
women lead to many cases of severe disabililies for their babies. The second
big and well reported case which sparked public interest was the so-called
Planta case. A brand of butter was believed Lo cause headaches and itches
amongst ils users, the butter had to be withdrawn from the markel. The
uproar in society after both of these tragic incidents lead to an increase in
thinking about products, the dangers they can bring about and the legal

H CI.J. Spier & A.T. Bolt (m.m.v. O.A. Haazen), De uildijende reikwijdie van de aanspra-
kelijkheid uit onrechtmatige daad. Handelingen NJV, 1996-1 (Zwolle; Tjeenk Willink,
1986), p. 33; L. Dommering-van Rongen, Productaansprakelijkheid, Een rechtsvergelij-
kend overzicht (Deventer: Kluwer, 2000, p. 202-203. See also the remarks of the Eura-
pean Commission, Commissie van de Europese Gemeenschappen, Eerste verslag over
de toepassing van de Richllijn van de raad betreifende de onderlinge aanpassing van
de wettelijke en bestuursrechtelijke bepalingen der Lidstaten inzake de aansprakelj-
kheld voor producien met gebreken, (85/374 EEG), COM (95) 617 del, (Brussel; 1995},
p. 2, and K.J. Groffen "The Netherlands” in D. Campbell (ed.). [nternational Producl
Liability {London: Lloyd's of London Press, 1993), p. 393,

5 CI. Stichting Personenschade Instituut van Verzekeraars PIV, Jaarverslag 2000 (Den
Haag: 2001), p. 5. See on tohacco claims, amongst others, A.L.M. Keirse “Rokers hebben
er tabak van!” AA 2000, p. 252-259 and p. 424-434; L. Dommering-van Rongen, Produc-~
taansprakelijkheid, Een rechtsvergelifkend overzicht (Deventer: Kluwer, 2000}, p.
115M.; 1. Glesen, Sommige procespartijen zijn ‘more equal than others'. De macht van
de labaksindusirie en de Nederlandse rechtspleging, in: N, Doombos (e.a.)(red.),
Rechttspraak van buiten. Liber Amicorum Prof. dr. J.F. Brulnsma, (Deventer: Kiluwer,
2010}, p. 19-28, as well as Rb. Amsterdam 17 December 2008, NJ 2009, 311 (Rémer/
BAT} {denying the claim against the lobacco industry} and Hof Leeuwarden 25 October
2000, NJ kort 2000, 98 (Ter Schegget/Niemeijer} {dealing with preliminary questions on
tobacco liability only). So far, in the Netherlands only the asbestos litigation has massi-
vely changed the thresholds for access to compensation for (asbestos) victims, with re-
spect lo prescription rules (access to courts). duty of care, causalion issues and the disco-
very of new {orms of damage (e.g. pleural plaques and the fear of coniracting asbestos
diseases). See in general E, de Kezel, Asbest, gezondheid en veitigheid {Anlwerpen:
Intersentia, 2013},

“® 1. Haazen, “Q-kootls in Nederland: wie is aansprakelijk voor de gezondheldsschade?”,
NTBR 2011, 57.
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implications thereof. Interesting is however that these 1ncldenls did not lead
to any published case law.*?

In the 80s and 90s the Exota-affaire, the famous Des-case, and claims against
the lobacco industry drew a lot of public altention.?® More recently the mas-
sive number of claims agains! insurance companies in light of the financial
crisis, which were framed in product liability terminology have found them-
selves in the centre of attention.?” For the mosl part however, preducts liabil-
ity does not really seem to draw a lot of interest from the general public in
the Netherlands. Politicians, as always, only take an interest in products lia-
bility in those cases where exposure to publicity is high, trying to reap some
political benefits. Consumer groups however lend to be more and more per-
manently interested and are rather alert to signs of mishaps, Their active
involvement in dangers arising from deleclive products is probably one of
the reasons why product recall has gained much importance over the years.

B. The Directive product liability regime: strict liability
I. Introduction

As mentioned before, a distinction must be made between a product liability
claim based on general tort law (art. 6:162 BW) and liability which is based
on the Directive product liability regime (art. 6:185 BW and following). In
this chapter we will be dealing with the latier.

Under the directive regime, a producer is liable when he has:
- Brought a product inio circulation;

- This product has caused damages;

- As a result of being defective.

Below we will be going more in depth into the different rules and definitions
which are relevanl when establishing liability under the Directive regime.
In section II of this chapter we will be discussing what falls under the Direc-
tive regime definitions of a product (section 11.2) and a producer (section
11.3). We will subsequently be moving to the varying requirements for liabili-
ty. Section IIl explains when a product can be considered as being brought
into circulation while section IV does the same for the requirement of defec-

27 None of the incidents menticned lead 1o published case law, although damages were
supplied to the viclims. See further on Lhe handling of these events G.H.A. Schut, Pro-
ductenaansprakelijkheid (Zwolle: Tjeenk Willink, 1974}, nr. 21 and 51.

=Y In the 1980's and 1990’5, the problems with the drug Des received a lot of aliention.

This did lead to case law, see HR 9 Oclober 1992, NJ 18994, 535 with note CJHB (Des}

and seclion 11.3.1 below. The Exota-affaire was aboul lhe danger of exploding exota-

botiles, which received a lol of media atlention. See also L. Dommering-van Rongen

“Product liability in the Netherlands: a European perspective” in E. Hondius (Ed.), Mo-

dern Trends in Tort Law, Dutch and Japanese Law Compared (The Hague/London/

Boston: Kluwer Law inlernational, 1999) p. 135-145, p. 135; L. Dommering-van Rongen,

Productaansprakelijkheid, Een rechisvergelijkend overzicht {Deventer: Kluwer, 2000),

p. 202,

See A.Ch.H. Franken, “Financiecl productaansprakelijkheid?”, AV&S 2012, 4; ACH.H.

Franken, “Productaansprakelijkheid in concernverband”, AV&S 2010, 8; A.Ch.H. Fran-

ken, "Actualileilen Productaansprakelijkheid 2002-2008", AV&S 2009, 26, See also

0.A. Haazen, *Financiéle productaansprakelijkheid: Amerikaanse toestanden”, NJ

2011, 86 afl. 37 p. 2507-2510.
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tiveness, In section V we explain what types of damages are recoverable
under the Directive regime. Sections VI and VII deal with the more general
evidentiary rules of causation and proof which will be applicable under the
Directive regime. In section Vill we lastly deal with the possible defences
againsl liability which are available to the producer of a product.

1. Definitions in the Directive regime
1. Intreduction

Article 6:187 BW gives a definition for the terms 'product' and ‘producer’ as
used in the Dutch implementation of the Directive product liability Regime.
These two definitions define to a large extent the scope of the Directive
regime. One should keep in mind that damages which fall outside the scope
of the Directive regime may still be recoverable under the general tort re-
gime or under the breach of contract law.

In section 11.2 we will be discussing what producis fall under the Directive
regime definition of a product, section II.3 deals with the parties who can be
defined as the producer(s) of such products.

2. Product

Under the Dutch implementation of the Directive regime a product must be
a movable 'corporeal object’ (art. 6:187 para 1 BW).* '‘Corporeal objects’ are
objects which can be subject to human control according to art. 3:2 BW.
Land, plants, buildings and works durable united with the land are consid-
ered to be immovable (art. 3:3 para 1 BW), together with immaterial products
such as shares, these objects will never [all under the Directive definition of
a product. According to article 3:3 para 2 BW, all objects which are not im-
movable are movable, the Direclive regime may therefore be applicable to
all objects which do not fall under the definition of article 3:3 para 1 BW.
Examples of products which fall under the Directive definition of a product
are equipment, inventory, drugs and IV-fluids. Alter separation from the hu-
man body, blood is also considered to be a product. The same goes for {fro-
zen) sperm, egg cells and human organs.?!

The term ‘product’ does not solely refer to the final product sold to the con-
sumer but also encompasses parts and raw materials used in the final prod-
uct (arl. 6:187 para 2 BW). Product liability under the directive regime there-
fore does not cease to exist because a certain faulty product ceases to exist
as an individual object after processing or incorporation in another product.

Electricity also explicitly falls under the directive regime definition of a prod-
uct (art. 6:187 para 1 BW). Electricity needed to be explicitly named in article
6:187 BW because it is technically nol a corporeal object.?? Under certain
circumstances, electricity can therefore be a faulty product, Liability howev-

* Article 6:187 para 1 BW.

' E.H, Hondius, 'Produkienaansprakelijkheid in het ziekenhuis', TvGR 1990, p. 42{;
C.JJM. Stolker, ‘Aansprakelijkheid voor bloedpredukien en bloediransfusies', NJB
1895, p. 686 en 688; C.J.J.M. Stolker, Groene Serie Onrechtmatige daad. art. 185, ganl.
6,

4% Kamerstuitken f1 1985/86, 19636, nr. 6, p. 25 (MvA].
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er does not encompass situations in which the damage is the result of some
post-production event such as a lightning strike.*® It is possible that even
the interruption of the supply of electricity might be classified as a defect.
Gas and waler can both be products which fall under the Dutch implementa-
tion of the Directive. An example of gas being defective might be pressure
fluctuations in the delivered gas.*

Does software fall under the directive regime definition of a product? This
seems lo be a question which will need to be answered by the ECJ.% Dom-
mering-van Rongen makes a distinction between, on the one hand, products
in which the software is secondary to the actual product and on the other
hand situations in which the information in the software is the main preduct.
The first siluation would most likely fall under the definition of a produet.*?

In cases where the informalion is the main product, the carrier of that infor-
mation (such as a CD or an USB-stick) is simply a way of transferring that
information and there can therefore be more doubt as to whether this can
be defined as an corporeal objecl and therefore & product under the Duich
implemenialion of the direclive regime. Such doubts will be even more pro-
nounced in the recently emerging practise of ‘digital disiribution’ where a
physical carrier for the information is no longer used and the software is
received completely via an internel connection. Westerdijk notes that this
distinction might not be valid anymore, at least not for the Netherlands, giv-
en a recent Supreme Court case regarding defective imaging software (HR
27 April 2012, Compulterrechl 2012/154 (Beeldbrigade/Hulskamp), with note
from R.J.J. Westerdijk):™

De Beeldbrigade is a producer of television shows and purchased from the
defendant the Imagescan-system which included an vnlimited license for
the Imagescan software, Lhe appropriate carriers for the sofiware and neces-
sary equipment. After the purchase the software is found to not be compati-
ble with the operating system of De Beeldbrigade, the defendant is subse-
quently held liable for damages as a result of a breach of contract. The
discussion cenlres around the question whether the purchase of the imaging
software can qualify as the purchase of a good as meant in article 7:1 BW
and therefore whether the peried of limitation of article 7:23 para 2 BW was
applicable. Goods as meant in article 7:1 BW must, just as under the Direc-
tive regime, be corporeal object as meant in article 3:2 BW but can, contrary
to the Directive regime, also be property rights (article 7:47 BW).

33 Kamerstukken [ 1989/90, 19636, nr. 162b, p. 2 {(MvA).

3 See: Verkade/Van Sinl Truiden/Maessen, D.W.F. Verkade, M.Ph. van Sint Truiden,
J.EC. Maessen, Product in gebreke, Alphen aan de Rijn: Samsom 1990, p. 45; L. Dom-
mering-van Rongen, Producienaansprakelijkheid (diss. Utrecht), Deventer: Kluwer
1991, p. 91; Dommering-van Rongen, Productaansprakelijkheid, Een rechisvergelijkend
overzichl, Deventer: Kluwer 2000, p. 123: The opposile however has also been arqued:
L. Dommering-van Rongen, Productenaansprakelijkheid (diss. Utrecht), Deventer: Klu-
wer 1991, p. 81

44 L. Dommering-van Rongen, Producienaansprakelijkheid (diss. Utrecht), Deventer: Klu-
waer 1991, p. 92

% Kamerstulkken I 1985/86, 19636, nr. 13, p. 5 (Leller from the Minisler of Justice),

37 {. Dommering-van Rongen, Productenaansprakelijkheid (diss. Utrechi), Deventer: Klu-
wer 1991, p. 94,

38 HR 27 April 2012, Computerrecht 2012/154 {Beeldbrigude/Hulskamp} With note from
R.J.J. Westerdijk.
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In its judgement the Supreme Court finds the purchase of goods section of
the BW applicable to the purchase of a standardized software package such
as the Imagescan software. The Supreme Court explicilly dees nol pass
judgement on the corporeal nature of software. It merely answers whether
the period of limitation as found in the purchase of goods section of the BW
should be applied to the purchase of a standardised software package. In its
decision the Supreme Court finds decisive that according to article 7:47 BW,
the purchase of goods section is not only applicable to corporeal objects but
lo all goods as meant in article 3:1 BW (including property rights). An unlim-
ited license for a standardized software package in essence provides the
buyer with an individualized product over which he has complete control.
The Supreme Court also finds this interpretation faveurable because the ap-
plicability of the purchase of goods law will provide a buyer with additional
(consumer) protection, The final argument is that article 7:46d para 4 BW39 -
which deals with consumer prolection in respect of distance contracts - is
explicitly applicable to the purchase of software. This article was added into
the purchase of goods section of the BW without first broadening the scope
of this section, according to the Supreme Court, the purchase of goods sec-
tion must therefore be applicable to all agreements to purchase standardized
software. ¢

Westerdijk*! bhas argued that software should be classified as a corporeal
object as meant in article 3:2 BW but admits that the Supreme Court does
not seem to have gone that far in the Beeldbrigade-case.*? This judgement
will therefore not be of direct consequence to the classification of software
under the Directive regime, This judgement does however show that the
Supreme Court is willing to stretch some concepls as to find consumer pro-
tection measures applicable to the purchase of software.

In response to a question from the European Parliament the European Com-
mission confirmed that software in its opinion falls under the Directive defi-
nition of a product.*® Whether the ECJ will rule in a similar fashion however
remains to be seen.

An airplane also falls under the Direclive regime definition of a product.
When an airplane producer is held liable on the basis of the Directive re-
gime, the liability limitation of the Treaty of Warsaw will not be applicable.4

3% Implementation of Directive 97/7/EC of 20 May 1997 on the protection of consumers in
respect of distance conlracls.

40 It should be noted that the Supreme Court explicitly does not limit her reasoning to
software which is transferred through some kind of physical carrier but also explicitly
includes downloaded software, this is in line with the much earlier German Abzahlungs-
kauf case, BGH 18 oktober 1989, NJW 1990/320 (Abzahlungskaui); this viewpoint is
however not int line with the opinions Dommering-van Rongen or the minister of justice,
see: NV [i, Kamersiukken !I 1999/00, 26861, 5, p, 5-6. and L. Dommering-van Rongen,
Productenaansprakelijkheid [diss. Utrecht), Deventer: Kluwer 1991,

1 R.J.J. Westerdijk, Producienaansprakelijkheid voor software, Deventer: Kluwer 1995, p.
192-200.

42 HR 27 April 2012, Compulerrecht 2012/154 (Beeldbrigade/Hulskamp} With note from
R.J.J. Westerdijk.

43 0OJ 1989 volume 32 of B May 1989, No C114/42, question No, 706/88; see also R.J.J
Weslerdijk, Produktenaansprakelijkheid voor software: beschouwingen over de aan-
sprakelijkheid voor informatieproduklen, Deventer Kluwer, 1995.

43 Kamerstukken If 1985/86, 19636, nr. 13, p. 6 (Letier from the Minister of Justice).
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Even waste products can fall under the definition of a proeduct.?* Some au-
thors however do state that the waste must be able to be reused; waste
which can only be destroyed will not fall under the Directive definition of a
product.*® Manure for example is a product which is created after processing
{conversion through digestion) and may be sold in a commercial manner. Of
course, even the most naive person cannot expect manure to be completely
bacleria free, but the presence of bacteria as contagious as coxjella burnetii
(the cause of Q-fever), will however for the general public be unexpected
and might therefore make the product defective.*’

Livestock is defined as a corporeal object in the Netherlands and can lhere-
fore be a product. The Directive regime might in particular become relevant
in the case of infecled and sick animals. In the case of animals, the Directive
regime functions complementary to article 6:179 BW which deals with liabili-
ty for damages caused by the animal's own energy {e.g. a horse kicking and
damaging a car).?®

3. Producer

The notion of '‘producer’ under the Directive regime is a broad one: any parly
who manufactures a [linished product, a component, or the raw materials
thereof is considered to be a protducer and can be held accountable under
the Directive regime.® Arlicle 6:187 BW is constructed in such a way that
the producer of the final product cannot defer liability to the producer of a
faulty (sub) part if the producer feels the producer of some (sub) part should
be the one held accountable ™

It will sometimes be difficult to determine whether a producer produces a
final product. Of course not every manufaciurer in the production chain
which makes a small change lo a product will fall under the definition. When
the link in the production chain adds a substantial part to the product, this
link in the distribution chain will fall under the Directive definition of pro-
ducer.® If the product entering the company however only needs to be read-
ied for use, for example by packaging the product or performing seme small
final assembly, the product entering the company can be viewed as a final
product.

4% Kamerstukken 1! 1985/86, 19636, or. 13, p. 6 (Letter from the Minisler of Justice).

4% L. Dommering-van Rongen, Producienaansprakelijkheid (diss. Utrechl), Deventer: Klu-
wer 1991, p. 109; R M, Blaauw, Aansprakelijkheden, Deventer: Kluwer, 1990, p. 13.

47 1. Haazen, "Q-koorts in Nederland: wie is aansprakelijk voor de gezondheidsschade?”,
NTBR 2011/57

48 HR 24 February 1984, N1 1984/415 (Zeug geel 113).

4% According lo the supreme court in: HR 22 October 1999, NJ 2000, 150 with nole ARB
{Koothuas/Rockwool), il is irrelevant whelther the producer which is held liable only
produced some component of the final defective product which was sold to a consumer;
L. Dommering-van Rongen. Productaansprakelijkheid. Een rechisvergelijkend over-
zicht (Deventer: Kluwer, 2000), p. BO .

30 G, Snijders ‘Produktenrecht - drie aspecten in Europees perspectie{', Deventer: Kluwer
1990, p.B5.

5! Dommering-van Rongen, L., Produkienaansprakelijkheid (diss. Utrechi), Deventer: Klu-
wer 1991, p. 122
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When assembly takes place on the instruction of a third party and the assem-
bler does not himsell bring the product into circulation, the assembling party
will not fall under the Directive definition of producer.5?

As far as liability under the Direclive regime goes, the same liability rules
apply to those presenting themselves as the producer by placing their name,
trademark, or other distinguishing mark on the product (art. 6:187 para. 2
BW), and to the party that imported the product into the European Economic
Area (i.e., into the European Union, Norway, Iceland, or Liechtenstein, ¢f,
art. 6:187 para. 3 BW). Unlike the retailer of a product, the party who
presents himself as a producer, cannol by naming the ‘actual’ producer es-
cape liability (art. 6:187 para 4 BW). The idea behind this difference is that
there will generally be a strong economic conneclion between the actual
producer and his major customers who are presenling themselves as the
actual producer of the product. The party who presents himself as the actual
producer of the product, will in mest cases have dictated and guided the
actual preduction of the product.®® Examples of such non-producers who
present themselves as the producer of the product are large stores who sell
their own general store brand versions of various products and mail-order
companies. Licensees who put their marks on a product will therefore be
wise not lo create the impression of being the producer of a product.>! As far
as marks only serve an advertising goal they will not create the impression
of being a producer.’® Applying a sticker with an adjusted price and the
name of the store to a product will for example nol create the impression
that the store is actually the producer of the product.

Finally, any supplier of the product will be considered to be the preducer if
it cannot be determined who the producer is, unless the supplier discloses
within a reasonable time the identity of the person from whom he has bought
the product (art. 6:187 para. 4 BW).3¢ Such a rule makes it impossible for
sellers to escape liability by bringing a product into circulation without nam-
ing the producer or only naming a producer outside the EU. The supplier
will only be classified as a producer when the actual producer cannot be
determined. Under Dutch general tort law, similar rules most likely will be
applied (see chapter C).* The standard for subjective fault applied to a sup-
plier of a product who cannot be considered to be the actual producer of the
product itself, will however be less strict.® The retail seller of a product

32 L. Dommering-van Rongen, Productenaansprakelijkheid (diss, Ulrechl), Devenlter: Klu-
wer 1891, p. 122; Pommeting-van Rongen, Productaansprakelijkheid, Een rechtsverge-
lijkend overzicht, Deventer: Kluwer 2000, p. B2.

33 Kamerstukken 11 1985/86, 19636, nr. 6, p- 26 (MvA),

54 Kamerstukken 7! 1987/88, 19636, nr. 6, p, 25; More comprehensive: L. Dommering-van
Rongen, Preductenaansprakelijkheid {diss. Utrecht), Deventer: Kluwer 1991, p. 128; L.
Dommering-van Rongen, Produclagnsprakelijkheid, Een rechtsvergelijkend overzicht,
Devenler: Kluwer 2000, p. 88,

33 Kamerstukken I] 1985/86, 19636, nr. 3, p. 10.

3% Handing over a copy of a bill will suffice in this respect, see HR 22 September 2000, NJ
2000, 644 (Haagman/V5CI).

57 On the liability of an importer, see Hof Den Bosch 14 January 1997, A&V 1997/6, 158
with note PK (Aerts/Halin),

8 See HR 22 September 2000, NJ 2000, 644 (Haagman/VSCI). This seems to be in accor-
dance with the Skov case of the ECJ (ECJ 10 January 2006, C-402/03) (a supplier can
be held responsible for the producers’ fault-based liability but not for his Directive based
no-fault liability).
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might possible also be held liable under the contract of sale, but, for reasons
explained above, this is rare in the Netherlands.*®

An inleresting case on this subject is the ECJ case of 2 December 2009, C-
358/08, NJ 2010/210 (Aventis Pasteur SA/OB). APMSD (formerly Mérieux
UK), in 1992 supplied the vaccine which was administered to OB by the
Uniled Kingdom Department of Health, which was, at that time, a wholly-
owned subsidiary of APSA (formerly Pasteur Mérieux). The vaccine was de-
fective since il created severe reactions when administered, including a se-
vere infection resulting in brain damage. The question deall with in this case
is whether the subsidiary of the actual producer (APMSD) could be held
liable as if it was the producer since it supplied the vaccine, The ECJ notes
that:

‘under Article 3(3) of Directive 85/374,%% where the producer canno! be identified,
the supplier of the product is to be treated us the producer, unless he informs the
injured person, within o reasonable time, of the identity of the producer or of his
own supplier.

That provision should be understood as referring to the situation in which the person
injured by the allegedly defective product could not reasonably have identified the
producer of that product before exercising his rights agains! its supplier. If this is the
case, the supplier will need to inform the consumer of the identity of the producer.
The mere fact that the supplier of the product In question denles being its producer
therefore cannot, where thal supplier has iailed to couple that denial with informa-
tion about the identity of the producer or its own supplier, suffice for that supplier
to be lreated as having informed the injured person of the identity of the producer.
The condition relating to the supply of such information within *a reasonable time'
involves the requirement that the supplier, inform the consumer, on its own Initiative
and promptly, of the identity of the producer or its own supplier.’

il1. Bringing a produc! into circulation

Under the Dutch implementation of the Directive, products liability, in gen-
eral, only rests on the person putling the product into circulation. This rule
is accepted under the Directive regime bul also under the general tort rule.®!
Under the regime of the Directive, the ‘producer is liable for the damage
the product has caused, unless he proves that he did not bring the product
on the markel (arl. 6:185 para. 1 sub a BW). What exactly falls under the
definition of ‘bringing the product on the market’ has remained rather
vague, however.5? Passing something on in the chain of distribution has
been used as a definition in this respect, at least for Dutch general tort Jaw.%
Often this will happen through the sale, delivery or lending of a product.®

3% See Chapter A,

“ Implemented in the Netherlands in article 6:187 para. 4 BW.

1 HR 6 December 1996, NJ 1897, 213 {(DuPont/Hermens); L. Dommering-van Rongen,
Productaansprakelijkheid, Een rechtsvergelijkend overzicht {Deventer: Kluwer, 2000,
p. 73.

%2 | Demmering-van Rengen, Productaansprakelijkheid, Een rechtsvergelijkend over.
zicht (Deventer: Kluwer, 2000}, p. 73fl. On that issue on a Eurcpean level, see ECT 9
February 2006, C-127-04; NJ 2006, 401 {O’Byrne v Sanoli Pasteur). See also A.Ch.H.
Franken, Productaansprakelijkheid in concemverband, AV&S 2010/2, p, 47 fl.

63 Hof Leeuwarden 18 March 1998, NJ 1998, 867 (Teira Werke/Kuiper).

54 Kamerstukken 11 1985/86, 19636, nr. 3, p. 8.
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According to the ECJ, a product must be considered as having been put into
circulation, when it leaves the production process operated by the producer
and enters a marketing process in the form in which il is offered (o the public
in order to be used or consumed.®* Generally, it is not important in that
regard that the product is sold directly by the producer to the user or to the
consumer or that this sale is carried out as parl of a disiribution process
involving one or more operators or distributors.5®

When one of the links in the distribution chain is closely connected to the
producer, for example because this link is a wholly owned subsidiary of the
producer, the court will have to determine whether this close connection
means that the subsidiary is actually a part of the production process. A
product is therefore not necessarily considered as being brought into circula-
tion by selling the product to a subsidiary in another country.5? According to
the ECJ it is up to the national couris to decide whether this is the case.
Relevant will be whether both entities carry out different production activi-
ties with regards to the product and the subsidiary is therelore nol merely
acting as a distributor or depository of the product.® When for example a
wholly owned subsidiary performs the last step in the production of the prod-
uct, the assembly of the product, the subsidiary will fall under the Directive
definition of a producer. The links between the producer and the other entity
is in such a case so close that the concept of producer also includes that
latter entity, and the transfer of the product from one entity to the other
therefore does not amount to pulting it into circulation within the meaning
of article 6:185 para 1 sub a BW.%®

The ECJ judgement in Veedfald/Amtshommunne gives more insight as to
when a product can be considered lo not have been brought into circulation.
A product has not been put into circulation where a person other than the
producer has caused the product to leave the process of manufacturing.
Moreover, uses of the product contrary to the producer's intention, for exam-
ple where the manufacturing process is not yet complete, use for private
purposes and similar situations are excluded from the scope of the Direc-

8 ECJ judgement of 9 February 2009, C-127/04 (O'Byrne/Sanofi Pasteur ), para. 27. This
same standard applies if general tort law is invoked, see HR 13 January 2017,
ECLINL:HR:2017:32,

% ECJ judgement of 9 February 2009, C-127/04 {O'Byrne/Sanofi Pasteur 1), para. 28,

% ECJ judgement of 9 February 2009, C-127/04 (O'Byrne/Sanoll Pasteur 1), para. 31,

%9 C.J.M. van Doom & S.B. Pape, 'Noot bij ECJ EG 9 Februari 2006, C-127/04, ECJ EG 10
Januari 2006, C-402/03 en HvJ EG 14 maart 2006, C-177/04', TvC 2006/6, p. 208,

€9 When one of the links in Lhe distribution chain is closely connected to the producer, for
exatnple, in Lhe case of a wholly-owned subsidiary of the latter, it is necessary lo esta-
blish whether it is a consequence of that link that that entity is in realily involved in
the manufacturing process of the product concerned. The examination of such a close
relationship must not be influenced by the question whether or not distinct legal persons
are involved. On the other hand il is of relevance whelher those are companies carrying
out different production activities or are, on the contrary, companies one of which, i.e.
the subsidiary company, acts simply as a distributor or depositary for the product manu-
factured by the parent company. It is for the national courts to establish, having regard
to the circumstances of each case and the factual situation of the matter beiore them,
whelher the links between the producer and another entity are so close that the concept
ol producer within the meaning of Articles 7 and 11 ol the Directive also includes that
latier entity and that the transier of the product from one to the other of those entities
does not amount to pulting it into circulation within the meaning of those provisions.
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tive,”” This exception must be interpreled narrowly and will not quickly lead
1o exemption from liability.”’

An example of how this requirement might lead to a producer escaping lia-
bility is the siluation in which the product was brought into circulation as a
result of theft.” According to the explanalory memorandum accompanying
the law introducing the Directive liability regime, the producer will in such
a case escape liability; this is even the case when the product was completely
ready to be brought into circulation and it was therefore a mere coincidence
thal, not the producer, but a third party brought the product into circula-
tion.™

IV. A defective product
1. Inlroduction

Under the Directive regime a product is defective if it does not offer the
safety thal a person is enlitled to expect, taking into account all the circuam-
stances of the case at hand.” Article 6:186 BW para 1 names three factors
which may be taken inlo account when deciding whether a product is faulty.
In particular the presentation of the product, the expected use of the product
and the regulations in force at the time of bringing the product into circula-
tion will be relevant. It should be noted that this is not an exhaustive list of
factors. The ECJ for example recently stated that the intended purpose, the
objective characleristics and properties of the product and the specific re-
quirements of the group of users for whom the product is intended must also
be taken into account when delermining what safetly is to be expected ol
the product.”™ Decisive is not what the individual consumer would have ex-
pected of the product bul what the general public was entitled to expect.

It is nol necessary that the producl as such, i.e. the product in general, or
the entire species of which the product is but one example, is defective.”
One may instead determine the defectiveness of a product on a case to case
basis.

For practical purposes, defects are often divided in several categories; in
section IV.2 we will be detailing the most often used of these categories.
Next we will be going into the different circumstances which are relevant
when deciding whether a given preduct is defective, starting in section IV.3
with the presentation of the product and the specific information provided
regarding the product. Section IV.4 explains how the price of the product
might in some cases be an important circumstance. In section IV.5 we deal
with the reasonable to be expected use of a product and how this may infiu-
ence the (non)defectiveness of a product. In section IV.6 we show that the
rules in force at the time of bringing the product into circulation also play

71 ECJ judgement of 10 May 2001, C-203/99 {Veedfald/Amiskommunne), para. 16,

71 ECJ judgement of 10 May 2001, C-203/99 {Veedfald/Amiskommunne), para. 15,

7* Kamerstukhken Il 1985/86, 19636, nr. 3, p. 8.

?* Kamerstukken I 1985/86, 19636, nr, 6, p. 16 (MvA).

7 Also known as the consumer expeclation lest,

75 ECJ judgement of 5 March 2015 in joined Cases C-503/13 and C-504/13 {Boston Sclenti-
fic Medizintechnik GmbH/AOK Sachsen-Anhall, Betriebskrankenkasse RW), para. 38.

" See HR 4 February 2011, NJ 2011, 69 {Amlin/ Deutz).
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an important role, especially when trying to show that certain precautions
could not reasonable have been expecled of the producer at thal time. In
section IV.7 we explain how the improved safety standards of a new product
can influence the defectiveness standard applied to an already existing
product, Lastly in section IV.8 we explain how products with an inherent
danger fit into defecliveness standard of the Directive regime.

2. Types of defecls

From a practical standpoint. potential defects are often placed in one of three
calegories; this is a recurring theme in Dutch product liability literature.”” It
should however be noted that this division is not of any legal consequence
in the Netherlands.™ The categories most often used are the following:

- Production defects: defects that are created during the production process
which result in some percentage of products being faulty;

- Design defects: defects that result from the design and preparation for
production, such defects generally result in an entire series of products
being defective;

- Information and presentation defects: defects which result from incorrect
or absent information regarding the use of the product;"®

When judging whether a product is faulty, one must first ascertain whether
the design of the product is faulty, and depending on the circumstances of
the case, whether the composition and construction of the product are sound.
An important question in this regard is whether the producer, when design-
ing the product, might have reasonably expected the damages as produced
by the product while the victim did not have any reasonable expeclation of
such damages.® If both questions can be answered in the affirmative, next
must be ascertained whether the producer might have easily avoided the
danger by making a reasonable alteration in the design of the product. Not
making a reasonable design change can make a product defective.

77 C.J.1.M. Stolker, GS Onrechimatige daad, artikel 186 Boek 6 BW, aant. 2; for example
also: J.M. van Dunné, 'Verbintenissenrecht Deel 2 Onrechtmatige daad Overige verbin-
tenissen’, Deventer: Kluwer 2001, p. 570.

78 L. Dommering-van Rongen, Productaansprakelijkheid, Een rechtsvergelijkend over-
zicht (Deventer: Kluwer, 2000), p. 50. This distinction could become (more) important
though, since the German Supreme Court has decided thal the development risk defen-
ce is not applicable to manulacturing defects, see BGH 9 May 1985, NJW 1995, 2162
provided of course that the Dulch courts would follow the BGH's lead. Cf. . Giesen,
Bewijs en aansprakelijkheld (Den Haag: BJu, 2001), p. 203; L. Dommering-van Rongen,
Produciaansprakelijkhetd, Een rechtsvergelijkend overzicht (Deventer: Kluwer, 2000),
p. 40. See also on this case from a Dutch perspective H.N, Schelhaas “Produktaanspra-
kelijkheid en Europees privaatrecht: het oniploflende Duitse mineraalflesje” NTBR
2005, p. 204 e.v. and E.MH. Hondius “Produktenaansprakelijkheid: de voordelen van een
dualistische rechtsorde” AA 1996, 5, p. 324-331.

® The specific duty to wamn is becoming more and more important these days see in
general on this duty: I. Giesen, Handle with care!, Inaugural Lecture Utrecht (Den Haag
BJu, 2005). See in the context of product liabilily also S.B. Pape, Warnings and product
liability. Lessons learned frotn cognitive psychology and ergonomics, {Den Haag: BJu,
2011); S.B. Pape, “Waarschuwing op producten zijn geen veiligheidswondermiddelen
De implicaties ervan voor productaansprakelijkheid”, TvC 2012, 5 p. 214-222,

€9 G, Snijders ‘Produktenrecht - drie aspecten in Europees perspectief’, Deventer: Kluwer
1990, p.93.
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With regards to certain products, extensive regulation with regards to the
composition and construction of the product is in place. Whether adherence
to such regulation will cause the product to no longer be classified as defec-
tive will depend on the level of detail of these regulations {see section VI1.4);
in general one can however state that adherence to mandatory rules will not
as such warrant a defence against liability.%

On the other hand, in the case of non-adherence 1o regulations which pro-
vide for safety rules, liability is often presumed.? Such regulations for exam-
ple exist with regards to children’s toys. In accordance with regulation 2009/
48/EG of 18 June 2009, producers of children toys are obligated to analyse
and document any dangers to children, particularly taking into account how
a child is expecled to use the product. Taking into account this type of use,
the product may nol be dangerous to the user or third parties. The regulation
also provides for strict rules regarding production controls and strict rules
regarding the use of certain chemicals. Toys connected to food are banned
and toys can only be sold togelher with food products when they are sepa-
rately packaged. The Children's toys Directive explicitly states that the Di-
rective product liability regime is applicable to any toys that do not comply
with the children's toys Directive; the Directive regime might however very
well be found applicable when applicability is not explicitly provided for in
the instrument.®

3. Presentation and information regarding the product

Article 6:185 para 1 sub a BW explicitly states that the product must be
evaluated as a whole, including possible information aspects of the product.
Such a presentation or information defect as meant in article 6:186 para 1
sub a BW can, for example, arise from: advertisements for the product, infor-
mation provided, manuals included and warnings provided for dangers and
other negative consequences connecled to the use of the product, or lack
thereof.®! The explanalory noles accompanying the law note that a product
can be deemed defective when the producer omitied certain instructions for
the use of the product, or failed to warn for risks that are connected to the use
of the product.®® The qualily of the presentation and information regarding
a product will therefore have a very large influence on whether a product
will be deemed defective,

Information can be provided by the producer as well as the retailer selling
the product to¢ the consumer. When information provided by the retailer is
affecting the safely or the reasonably to be expected safety of the product,
the producer is able to defend against a possible claim by stating that the

" L. Dommering-van Rongen, Productenaansprakelijkheid (diss. Utrecht), Deventer: Klu-
wer 1991, p. 214; E. Bauw, Onrechimatige daad- aansprakelijkheid voor zaken, (Mon.
BW nr. B47), Deventer: Kluwer 2015, p. 99,

2 G, Snijders ‘Produktenrecht - drie aspecten in Europees perspectiel’, Deventer: Kluwer
1990, p.17; B. Vroom-Cramer, ‘Productinlormatie over levensmiddelen - Etiketterings-
vraagstukken naar Europees en Nederlands recht’ (diss. UvA}, 1998; B.). Beer, ‘Waren-
wet en productveiligheid (kroniek)'. Consumenienrecht Jaarboek 1994, p. 99.

"1 J.M. van Doomn en S.B. Pape, 'Kroniek Productaansprakelijkheid en productveiligheid
2005-2008', TvC 2009, p. 54.

4 Gyolker, GS Onrechtmalige daad, arl. 6:186 BW, aanl. 7

U5 Kamerstukken I 1987-1988, 19636 nr, 6, p. 9 (MvT).
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defect was created after bringing the product into circulation (see section
VIIL.2), If the producer was aware of the incorrect information being circulat-
ed by the retailer, the producer has an obligation o take measures or risk
liability.56

Leaflets inserted (or lack thereof) in the packaging of a product play an
important role in this type of defect. Warnings provided to the user may
under certain circumstances make an otherwise defective product non-de-
fective; the warning however does need to be very clear about the type of
danger and how the danger can be avoided, as was shown in a case before
the District Court Middelburg® (District Court Middelburg 13 July 2005,
NJF 2005/310):

The owner of an agricultural company mixes concrete {o be used in a private
setling, during the mixing of this concrele the consumer receives severe
burn wounds. The delivery note conlained a warning stating that concrete
was an irritant; the producer viewed this as a sufficient warning. The court
rules that given this specific warning it could not have been expected of the
user lo wear special protective clothing as would normally be required when
dealing wilh concrete. The producer should have included specific warnings
regarding the heat produced by setting concrete and the necessity the wear
protective clothing. The court, in accordance with arlicle 6:190 BW awards
damages for pain and suffering in the amount of 5.000 EUR.

More obvious basic knowledge of the workings of a product may however
be assumed to be present; not all dangers therefore require the producer to
warn possible customers. See the case of District Court Maasiricht 21 March
2002, LIN AEQ776; TvC 2003:

A plastic bottle of freshly pressed orange juice explodes afler being left in
lhe summer heat for five days. In this case the court ruled that the producer
had no special obligation to inform its customers of this danger. A reasonable
producer of orange juice does not have to expect his product to be left out-
side under such circumstances. The average consumer must be regarded as
being aware of the fact that leaving a bottle of fruit juices outside in the heat
without any added conservatives will spoil rather quickly and that as a result
of fermentalion, pressure will be created within the bottle. An average pro-
ducer of orange juice may assume their customers are aware of these facts
and therefore does not have to provide any specific warnings with regards
to this risk.

The information in a user manual accompanying a product is considered to
be part of the product; an unclear or erroneous user manual can therefore
lead to the product as such being considered faulty. The court of Appeals of
Arnhem for example found a catheler used in a hart operation to be faulty
because the user manual contained faulty information on ils use.®®

8 L. Dommering-van Rongen. Produclenaansprakelijkheid (diss. Utrecht), Deventer: Klu-
wer 1991, p. 163; L. Dommering-van Rongen, Productaansprakelijkheid. Een rechtsver-
gelijkend overzicht, Deventer: Kluwer 2000, p, 54.

9 L. Dommering-van Rongen. Productenaansprakelijkheid diss. Utrecht), Deventer: Klu-
wer 1891, p. 163,

% Court of Appeal Arnhem 9 July 2002, NJ 2003, 474.
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As lime passes, the average user is not entitled to expect the product to be
as safe as a brand new product.?® As a resull of wear, some products will
generally become less safe over time; a user who is aware of this facl will
generally not be able to claim that the product did nol provide the safety
that was to be expected. When wear of the product causes the preduct to be
unsafe, the producer will always need 1o inform the user of this danger®
Such a product may however be considered defective where that particular
product is subject lo an abnormal and unexpected amount of wear.

It should be noted thal a seal of approval or other mark on the product do
not necessarily imply that the product is without any defects, The same goes
for an approval by the competent authorities without which the product is
not allowed 1o be sold on the Dutch market.”! Such an official approval in
particular does not relieve the producer of his obligations under the product
liability regime as was shown in the Halcion case (HR 30 June 1989, NJ
1990, 652):

In a case regarding a new sleep drug called Halcion, the producer Upjohn
was found to be liable for registering and selling a product which had severe
side elfects because, the producer did not suificiently warn users of these
side effects. The producer was aware of these side effects in lower doses of
0.25 and 0.50 mg but decided to register and sell a 1 mg version, knowing
that the side effects would most likely be more severe at these higher dosa-
ges. The court found the lack of sufficient warning accompanying these
higher dosages to be parlicularly decisive in establishing liability. According
to the Supreme Court, even if the chances of serious side effecls are slim,
the package should contain a wamning for these side effects. An interesting
but unsuccessful defence was sought in the fact that the Halcion drug was
registered wilh all the competent authorilies and Upjohn was therefore le-
gally selling Haleion in the Netherlands. According to Upjohin it should only
be held liable if it should have been clear 10 Upjohn that her product should
nol have been registered. This defence was not accepled by the Supreme
Court. A license to sell a product does not relieve a producer of lability for
a waming defecl.™?

4, Price

According 1o Dommering-van Rongen, the price of a product is a factor in
determining whether the product is defective. Of course a preduct, no matter
how cheap, must always offer some basic safety in its use.”* According to
Dommering-van Rongen a distinclion must be made between design faulls,
production faulls and instruction faults. The price of the product can only be

& 1, Dommering-van Rongen. Produclenaansprakelijkheid (diss. Utrecht), Deventer: Klu-
wer 1991, p. 182,

! J.H. den Ouden, Jaarboek Kensumenlenrecht, Devenler 1940, p. 111 and fellowing.

"' G. Snijders ‘Produktenrecht - drie aspecten in Europees perspectiel’, Deventer: Kluwer
1990, p. 96.

"2 HR 30 June 1989, NJ 1990, 652 (Halcion); A.T. Bolt & J. Spier, De uildijende reikwijdie
van de aansprakelijkheid uit onrechimatige, Zwolle: W.E.J. Tieenk Willink 1896, p. 239

*I L. Dommering-van Rongen. Productenaansprakelijkheid (diss, Utrecht), Deventer: Klu-
wer 1991, p. 161: L. Dommering-van Rongen. Produclaansprakelijkheid, Een rechtsver-
gelijkend overzicht, Deventer: Kluwer 2000, p. 46.
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a relevanl factor when there are faults in the design of the product, It has
been argued that the average user may expect a less sturdily designed prod-
uct when the product is very cheap. An average user does not however have
lo expect more production faults when buying & cheaper product nor does
the price of the product release the producer of the obligation to include a
manual with relevant safety instructions,™

In exactly what way and to what extent the price of a product will be regard-
ed as a relevant factor by a court remains unclear. The price of a product
has so far not explicitly been named as a factor in court decisions,

5. Reasonably 1o be expecled use

Arlicle 6:186 sub b BW names the ‘reasonably {0 be expected use’ as one of
the factors in establishing whether a product is defective.

The reasonably to be expected use might include the incorrect use of a prod-
ucl, In some cases a producer must take into account that the user might
oot always adhere strictly to the instructions of use. The Supreme Courl for
example ruled in the previously discussed Halcion case that a producer of
sleep drugs must {ake into account the fact that some patients may take a
higher dosage than instructed, unless they are specilically warned of the
dangers inveolved with taking such a high dosage.%* According to the pream-
ble of the Directive, ‘misuse’ of the product i.e., use not reasonable under
the circumstances, must however in any case lead to the absence of liability
of the producer.

The producer must inform himself of which group of users will be using the
product.® Relevant is the reasonable to be expected use of the ‘average
user’ of the group which the producer must have reasonably understood lo
be using the product, taking into account the specific uses for which the
product was intended.®” The reasonable to be expected use might have spe-
cific consequences for producers of producis which form a risk of harm to a
child. Children toys for example are held to sirict rules regarding safety to
avert any incorrect use of the toy by a child.®® This also goes for other prod-
ucts. Producers of delergents for example, who wish to prevent liability
claims, would be wise to include safety caps in their bottle design to guard
against misuse by a child.*®

In this regard, it has been argued that research conducted by the producer
on how the product is used by ils customers might offer an indication on
where warnings to its customers are necessary and effective in preventing
injury or where other measures need lo be taken. A producer who is able to
produce such research results might be able to show that the behaviour of

% A.J.O. van Wassenaer van Calwijck, Productenaansprakelijkheld in Europees verband,
Zwaolle 1991, p. 41-42.

% Hof Arnhem 7 July 1987, and follow up: HR 30 June 1989, NJ 1980, 652,

% Kamerstukken If 1987-1988, 19636, nr. 6, p. 9 (MvT).

9% Kamerstukken 11 1987-1988, 19636, nr. 6, p. 22 (MvT).

B8 G. Snijders ‘Produktenrecht - drie aspecten in Europees perspectiel’, Deventer: Kluwer
1990, p. 96.

% . Snijders ‘Produktenrechi - dtie aspecten in Europees perspectief’, Devenler: Kluwer
1990, p. 97.
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the injured party significantly differs from his empirical view of the behav-
iour of the average user of the product and that the behaviour was therefore
not to be expected.'™ In such cases the producer could argue that giving
iadditional) warnings or instructions could not have been expecied of him.

Whether a cerlain use is reasonably lo be expected is therefore not a ques-
tion of pure subjective expectation on the side of the producer. Article 6:186
para 1 sub b BW objectivizes the reasonable to be expected use by looking
at the expectations of the general public.!®! Where, with regards to the safe-
ty of a specific product, only a certain group of people have any expectalions
of the product, the expectations of this group will be decisive.'™ That only
a limiled group had any expectation of the product was (unsuccessfully)
used as a defence in the infected blood case (District Court Amsterdam 3
February 1999, NJ 1999, 621):

During an operation a patienl was given a blood transfusion; during the next
visit of the blood donor to the blood bank it was eslablished that this donor
was infecled with HIV. As a resull of the blood transfusion the plaintiff was
also infected with HIV. The plaintiff therefore holds the blood bank which
provided the blood to the hospital liable under the Directive regime. The
blood bank claims that the product was not defective. The blood was donal-
ed in the small window between infeclion and the infection becoming de-
tectable, the blood bank was therefore unaware of the infection. Further-
more the blood bank claims thal the direct clients of the blood bank,
hospitals and doclors, are aware of the existence of this window of non-
detectability and therefore have no expectation of & 100%. safe product, Ac-
cording to the court the expectation of the end consumer is however the
most relevant here. The general public expects blood products {o be 100%
HIV free. The fact thal blood transfusions offer a minute chance of HIV infec-
tion is not generally known; as such the general public does not and should
not have any expectation in this regard.'"*

According to the court, a product with an inherent risk is only not considered
faully in the case of damage which is the unavoidable consequence of using
a product and which is generally known amongst the public or is generally
accepted to be a risk (see further: section IV.8 on products with an inherent
risk).

Although the infected blood was found to be a defective product, the blood
bank eventually escaped liability by successfully arguing the risk develop-
ment defence (see below section VIIL.5).

W0 5 B. Pape, 'Productwaarschuwingen: psycholegische lessen voor dejurist’, in: W H. van
Boom. I. Giesen en A.J. Verheij {red.}, Gedrag en privaatrecht. Over gedragspresump-
lies en gedragseflecten bij privaatrechlelijke leerstukken, Den Haag: Boom Juridische
Uitgevers 2008, p. 245 e.v; 5.B. Pape, Warmnings and product liability: Lessons leamed
from cognitive psychology and ergonomics (diss. Rotterdam), Den Hagg: Eleven Inter-
nalicnal Publishing 2011.

' J.J M. Slolker GS Onrechtmatige daad, artikel 186 Boek 6 BW, aanl. 6.

2 Kamerstukken i 1987-1988, 19636, nr. 3, p. 27 (MvT); also: L. Dommering-van Rongen,
Producienaansprakelijkheid (diss, Utrecht), Devenier. Kluwer 1991, p. 156; Domime-
ring-van Rongen. Productaansprakelijkheid, Een rechisvergelijkend overzichi, Deven-
ter: Kluwer 2000, p. 43.

103 Rb. Amsterdam 3 February 1999, NJ 1999, 621 (Infected blood).
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A case in which the producer {unsuccessfully) claimed that the defect was
caused by behaviour of the consumer which was not reasonable to be ex-
pecled, was a case involving fireworks. This case makes it clear that a dan-
gerous product i5 not automatically defective. Such a product is however
held to strict safety standards. According the Court of Appeal Leeuwarden,
especially in the case of an inherently dangerous product, erroneous use by
the consumer must be anticipated by the producer (Court of Appeal Leeuw-
arden 8 February 2011, LIN BQ0194; JA 2011/87 (Evuce Fireworks)):

Evuco, a fireworks retailer, brought an imported Chinese fireworks pack on
the Dutch market containing the so called 'sky dancer'. During new-years,
a sky dancer was lit in front of a crowd. Some fragment of one of the explod-
ing parts of the 'sky dancer’ hit the claimant in the right eye and caused
permanent loss of sight, The claimant is now holding Evuco liable for his
injury claiming that the sold fireworks were defective. The court in first in-
stance finds that the fireworks must be deemed defective when one of the
paris explodes below 5 metres from the ground, it is determined that this
was the case. As a defence Evuco claimed that the user damaged the ‘Sky
Dancer’ fireworks by pinning it between some rocks, this was not normally
to be expected use according to the producer and therefore the product must
not be deemed defective. This defence is rejected by the court in first in-
stance; the judgement is upheld on Appeal. According to the court of Ap-
peals, erroneous use that is reasonably to be expected, should be taken into
account by the producer as meant in article 6:186 para 1 sub b and can
therefore not lead to exoneration.

6. Rules at the time of bringing a produc! into circulation

Article 186 para 1 sub ¢ BW makes a reference to the point in time of bring-
ing the product inte circulation. Whether a product must be considered as
being defective, must be judged by the reasonable expectations of safety at
the time of bringing the producl into circulation. The reasonable expectation
of salety is often explicated in the safely norms in exisience at the time. This
‘state of the art' defence refers to faults that were known at the time of
introduction of the product but were considered to be acceptable or were
not even considered to be faults at all, Later developments are what marde
the product to be considered unsafe. This defence must not be confused with
the risk development defence dealt with below (see section VIIL5).

Negative effects of a product might have been judged in a different light at
the time of bringing the product into circulation. Examples often given are
that of the seat belt or layered glass which have only recently become a
standard safety feature in cars.'®™ Judging the safety of such cars must not
be done using safety norms which have been developed after the product
was brought an the market.

7. The introduction of an improved product

Article 186 para 2 BW determines that a product cannot be considered fauity,
solely because after bringing the product into circulation a new and better

1™ L. Dommering-van Rongen, Productenaansprakelijkheid (diss. Utrecht), Devenler; Klu-
wer 1991, p. 181; L. Dommering-van Rongen, Productaansprakelijkheid, Een rechtsver-
gelijkend overzicht, Deventer: Kluwer 2000, p. 45.
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